
BEFORE THE
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTON

IN THE MATTER OF

	

)
INTALCO ALUMINUM CORPORATION,

	

)
)

	

Appellant,

	

)

	

PCHB Nos . /184 and 20 8
)

vs .

	

)

	

FINDINGS OF FACT ,
) CONCLUSIONS AND ORDE R

STATE OF WASHINGTON,

	

)
DEPARTMENT OF ECOLOGY,

	

)
)

	

Respondent .

	

)

These matters, appeals of Notices of Penalty No . DE 72-157 and

176 having been consolidated for hearing, came on before the Board i n

Olympia, Washington on February 1, 1973, appellant appearing throug h

its attorneys 'Lane, Powell, Moss and Miller, by Robert R . Davis, Jr . ,

respondent appearing through its attorney by Wick Dufford, Assistan t

Attorney General, and the Board having heard the testimony, reviewe d

the transcript thereof, considered the exhibits and arguments, an d

being fully advised, makes and enters the following :
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FINDINGS OF FAC T

I .

Intalco luminu- ' Corporation operates and rraintalns a primar y

alurinur plant near Ferndale, Whatcor Count y , Washington . It has the

• largest capacity of any such plant in the United States and when th e

~ I
0 1 plant was constructed, e xp ended approximately ten and one--half millio n

7 ! dollars on the air scrubbing syster . There are 720 se parate furnace s

in six se parate buildings . After the plant became operative, appellan t

0 in 1969 deterrined that additional air cleaning systems were necessary

110 ;to collect and further reduce emissions and air pollution from h e

1 furnaces, and made diligent and ex pensive efforts to research an d

'-' ' design a system and retho of doing so .l

II .

- redec=een and control of air poll ation in such industry, establishe d

-7 ' standards deered to be teennicall y and reasonably attainable and
1

. -

	

I
-~ adop ted ;egalatlons to require, in accordance with a specific program

'and ti-etao!e for each o peratin g plant, the highest and bes t
I

- ,J I p ac

	

a gile control of erissions of air pollutants and, on :ebreary 4 ,

1971 ado_ ted _egulatorv fluoride stazda,ds . Respondent's regulation s

-- governing ccr pliance schedules established procedures for tn- e
I

! ce te=-- ena _ion of the initial cor p liance schedule date, and amendment s

-- _ 'o' oantics of such date, but in no case was full compliance to be late r

than Jule 1, 19'72 . Respondent's Regulation, WAC 18-60-040, adopte d

=eoreary 9, 19 7 1, provides, in part :

l^ I _ _-.= CS OF FACT ,
CC='CLUSICNS AND ORDER
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On April 17, 1970, respondent assured Jurisdiction over erisslon s

-g . :rom p Yi - ;y alaminu: re uc-ion plants in order to provide for the
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"Any person_ who violates a regulatory order issued pursuan t

hereto shall be subJect to the sanctions provided in Chap te r

70 .94 RCW . "

IIi .

Respondent and appellant Jointly determined the method and tim e

of compliance and as a result thereof, respondent issued it s

Regulatory Order No . 52-4, establishing a schedule and other require -

' rents of co`:p l i nce ie ith Cha p ter 18-52 WAC . Such order require d

9
1
comp liance for fluoride emissions to be completed by July 1, 1972 an d

I
was issued on _March 31, 1971 . Appellant in good faith believed that

it would be able to co:ply with such compliance schedule . However ,

nottiitr_standing its d_ligence, appellant encountered engineerin g

problems in des_,n and construction time and as a consequence ,

resp ondent Issued amended Regulatory Orders, which Orders revise d

1Z port,ons of the compliance schedule but reaffirmed the date o f

iv !July 1, 1972 as to coi = Mande for fluoride emissions .
E

	

IV .

Appellant could not and did not timely and fully comply wit h

' re s pondent's compliance schedule for fluoride emissions, but was i n

co.r p_ie~ ce oy 1'olie_ .p er 1, 1972 .

V .

Respondent advesed appellant of the availability to appellant o f

_, E t "e _era_ devices of a variance or an assurance of discontinuance dithe r

2- of i ' necn, if granted by res pondent, would have excused appellant's non -

,,

	

, :_en the fluoride standards . however, a ppellant chose no t

to teke adve neage thereof during the period for which the civil penaltie s
i
'FIYDIYCE 0:- :MOT ,

COYCLL'SIC:•S F~]D ORDER
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I 'were assessed because to have done so would rave had a prejudicia l

0 affect upon numerous civil actions pending against a ppellant in whic h

J eight million dollars in damages were sough t . Appellant did thereafte r

f
'offer its assurance of discontinuance and it was accepted by respondent .

	

a i

	

VI .
s
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Respondent issued its Notices of Penalty against appellant or .

7 August 7, 1972 in the amount of $100 .00 per day for the period o f

s July 1, 1972 through Ja y 31, 1972 and on October 5, 1972 in the

9 same amount for the period of August 1 through August 31, 1972 . Th e

10 I total penalties , 'ere $6,200 .00 . Such penalties were $150 .00 per day

11 I less than the $250 .00 maximum because of the recognition by responden tI

11 ~ow appellant ' s good faith efforts to achieve compliance .
I
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T e imposition of sack penalties did not hasten the day of

I

13 I cc7p llance and a .'De l last ' s =1nal entire system for the control o f

16 1 a:-r :c 1 l -ataon when co7pleted will be one of the hest pollution contro l
1
I

17 faclll aes of any smelter in :.orth Pa-erica involving a ca p ita l
I

	

1

	

o f_~ e__'Dendat..a e of an e ;,cess o : 1-^_ m. allio, Collars and a net eculpmen t

_,j ' operating cost of nearly 3 million dollars p er y ear .
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From the foregoing the Eoard enters the followin g

COUCLJSIOI T S OF LAW

:rat ap;e! last did violate respondent's Rec r ulatory Orders a.nd
F

_ I sach -as unlawful .

II .

_v

	

In v le" Cf mitigatang circumstances not entirely in the contro l

_' DI: ; G C 07 i i {'T ,
CO :CLU S IO_ S A'.;'D ORD=
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1 l of tre appellant, tre erount of the _penalties are deemed to be
i

excessive .

1

r
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Fro:- which follows hi s

S
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^__e pen alts assessi ent under re sp onden t ' s Docket No . DE 72-176 an d

	

6 I

	

72-157 are each re used to $100 . CO for the first day's violation

7 ; therein and $1 .00 ner day thereafter hero" total combined penalties o f
I

S

	

$269 . CO .

y

	

Lacey, Washington this	 dat of

	

2973 .
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pOLli''ION CONTROL HEARINGS BOARD

LdA_.T GODfaP^, Chairma n
i

	

/ 1 /

W . R . GiSSBE1G, tilerrbe ~

J;a-IE.S T . S EEHY , Membe r
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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

IN THE MATTER OF

	

)
INTALCO ALUMINUM CORPORATION, )

)
Appellant,

	

)
)

	

PCHH Nos . 189 and 20 8

SATISFACTION OF PENALT Y

STATE OF WASHINGTON

	

)
)

	

a s
COUNTY OF THURSTON

	

)

WICK DUFFORD, being first duly sworn on oath depose s

and says :

I am the Assistant Attorney General for the State of

Washington and hereby acknowledge receipt from Intalc o

Aluminum Corporation in the sum of $269 in consideration fo r

satisfaction of the penalty assessed under respondent' s

docket No . DE 72-176 and DE 72-157 as reduced in accordance

with the Findings of Fact, Conclusions, Order and Decision

of the Pollution Control hearings board entered on June 27 ,

1973 . The said penalty assessment is hereby fully released ,

discharged and satisfied .

EKECUTED this ;nil. day of July, 197 3

ATTORNEY GENERA L
STATE OF WASHINGTON

BY (Nl9-tk	
Wick Duf rd, Assistant
Attorney eneral
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VS .

	

)
1

STATE OF WASHINGTO N1,

	

)

	

ASSESSMENT
DEPARTMENT OF ECOLOGY,

	

)
)

Respondent .

	

)
)

SATISFACTION OF PENALTY
ASSESSMENT
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